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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    At t or ney Ti m Osi cka has appeal ed f r om 

t he r epor t  and r ecommendat i on of  t he r ef er ee t hat  At t or ney 

Osi cka' s l i cense t o pr act i ce l aw i n Wi sconsi n be suspended f or  a 

per i od of  60 days,  t hat  At t or ney Osi cka be or der ed t o pay 

r est i t ut i on t o a f or mer  c l i ent  i n t he amount  of  $150,  and t hat  

he be r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y 

pr oceedi ng.   
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¶2 Af t er  consi der at i on of  t he par t i es '  br i ef s and our  

i ndependent  r evi ew of  t he mat t er ,  we concl ude t hat  t he r ef er ee' s 

f i ndi ngs of  f act  wer e not  c l ear l y er r oneous.   We al so agr ee wi t h 

t he r ef er ee' s concl usi ons of  l aw,  whi ch i ncl uded det er mi nat i ons 

t hat  t he Of f i ce of  Lawyer  Regul at i on ( OLR)  had not  pr oven t wo of  

t he f our  count s al l eged i n i t s compl ai nt .   I n l i ght  of  t he f act  

t hat  At t or ney Osi cka was shown t o have commi t t ed onl y t wo 

vi ol at i ons of  t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  

wi l l f ul l y  f ai l i ng t o di scl ose i nf or mat i on t o t he OLR dur i ng a 

gr i evance i nvest i gat i on and f ai l i ng t o compl y pr ompt l y wi t h a 

c l i ent ' s r equest s f or  i nf or mat i on,  we concl ude t hat  a publ i c  

r epr i mand i s t he appr opr i at e l evel  of  di sci pl i ne i n t hi s case.   

We f ur t her  det er mi ne t hat  At t or ney Osi cka shoul d be r equi r ed t o 

pay r est i t ut i on i n t he amount  of  $150 t o a f or mer  c l i ent ,  and 

t hat  he shoul d be r equi r ed t o pay t he f ul l  cost s of  t hi s  

di sci pl i nar y pr oceedi ng,  wi t h t he except i on of  t he cost s r el at ed 

t o t he OLR' s pr epar at i on and f i l i ng of  i t s  mot i on f or  

r econsi der at i on/ c l ar i f i cat i on.  

¶3 At t or ney Osi cka has been t he subj ect  of  pr i or  

pr of essi onal  di sci pl i ne.   I n 2002 he agr eed t o t he i mposi t i on of  

a publ i c r epr i mand.   Publ i c Repr i mand of  Ti m Osi cka,  2002- 02.   

The r epr i mand addr essed f our  separ at e i nst ances of  pr of essi onal  

mi sconduct .   I n t he f i r st  mat t er ,  At t or ney Osi cka acknowl edged 

t hat  he had f ai l ed t o communi cat e adequat el y wi t h hi s c l i ent ,  i n 

v i ol at i on of  f or mer  SCR 20: 1. 4( a) ,  and t hat  he had f ai l ed t o act  

wi t h r easonabl e di l i gence and pr ompt ness,  i n v i ol at i on of  SCR 

20: 1. 3.   I n t he second mat t er ,  At t or ney Osi cka was f ound t o have 



No.  2006AP2931- D   

 

3 
 

v i ol at ed SCR 20: 1. 1 ( f ai l ur e t o pr ovi de compet ent  

r epr esent at i on) ,  SCR 20: 8. 2( a)  ( maki ng st at ement s r egar di ng 

i nt egr i t y of  a j udge wi t h r eckl ess di sr egar d f or  t r ut h or  

f al s i t y) ,  and SCRs 40. 15 and 20: 8. 4( g)  ( v i ol at i ng t he at t or ney' s  

oat h by di sr espect i ng cour t s) .   I n t he t hi r d mat t er ,  At t or ney 

Osi cka was agai n f ound t o have f ai l ed t o r espond t o r equest s f or  

i nf or mat i on f r om hi s c l i ent ,  i n v i ol at i on of  f or mer  SCR 

20: 1. 4( a) .   Fi nal l y,  i n t he f our t h mat t er ,  At t or ney Osi cka 

f ai l ed t o subpoena a t r eat i ng physi c i an unt i l  an hour  pr i or  t o a 

hear i ng and f ai l ed t o pr esent  any t est i mony or  evi dence i n 

suppor t  of  a mot i on,  i n v i ol at i on of  f or mer  SCR 20: 1. 1.   He al so 

agai n v i ol at ed f or mer  SCR 20: 1. 4( a)  by f ai l i ng t o advi se hi s 

c l i ent  t hat  she needed t o obt ai n r epor t s f r om a counsel or  or  she 

woul d f ace cont empt  sanct i ons.  

¶4 The f ol l owi ng f act s r el at e t o Count s 1 and 2 i n t he 

cur r ent  compl ai nt .   L. A.  owned and oper at ed a br i dal  shop under  

t he f or m of  a l i mi t ed l i abi l i t y  company,  Lynne' s of  Wausau,  LLC.   

L. A.  was t he sol e member  of  t he l i mi t ed l i abi l i t y  company.   

Peopl es St at e Bank ( t he Bank)  hel d a secur i t y i nt er est  i n 

cer t ai n i nvent or y and asset s of  Lynne' s of  Wausau,  LLC.   I n 

November  2004 t he Bank sei zed cer t ai n i nvent or y and asset s of  

t he br i dal  shop pur suant  t o a r epl evi n or der . 1 

¶5 L. A.  hi r ed At t or ney Osi cka t o r ecover  some of  t he 

sei zed i t ems.   L. A.  i mmedi at el y s i gned an af f i davi t  pr epar ed by 

                                                 
1 The r epl evi n act i on was handl ed by Judge Dor ot hy Bai n,  

wi t h t he except i on of  a hear i ng on Mar ch 2,  2005,  whi ch was 
handl ed by Judge Raymond Thums.  
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At t or ney Osi cka,  i n whi ch she st at ed t hat  Lynne' s of  Wausau,  

LLC,  had been di ssol ved i n Mar ch 2004 i n connect i on wi t h a 

bankr upt cy pet i t i on t hat  had been f i l ed by At t or ney John Cr aven 

on behal f  of  bot h t he LLC and L. A.  per sonal l y.   The bankr upt cy 

act i on f i l ed by At t or ney Cr aven,  however ,  was,  i n r eal i t y,  onl y  

f or  L. A.  i ndi v i dual l y,  and di d not  i ncl ude Lynne' s of  Wausau,  

LLC.  

¶6 The af f i davi t  f ur t her  st at ed t hat  af t er  t he al l eged 

di ssol ut i on of  Lynne' s of  Wausau,  LLC,  L. A.  had st ar t ed a new 

busi ness cal l ed " Lynne' s"  or  " Lynne' s LLC. "   L. A. ' s af f i davi t  

asser t ed t hat  t he Bank had i mpr oper l y sei zed asset s of  t he new 

busi ness as wel l  as her  own per sonal  i t ems,  i ncl udi ng 

medi cat i ons,  cont act  l enses,  and medi cal  r ecor ds.  

¶7 By t he t i me of  t he sei zur e,  however ,  L. A.  had t aken 

onl y a f ew st eps t owar d est abl i shi ng a new busi ness ent i t y.   Her  

busi ness car ds st i l l  r ead " Lynne' s of  Wausau,  LLC, "  and she had 

not  r egi st er ed a new busi ness ent i t y wi t h t he Wi sconsi n 

Depar t ment  of  Fi nanci al  I nst i t ut i ons.   Mor eover ,  t he bankr upt cy 

cour t  had i ssued an or der  or  j udgment  t hat  had not  el i mi nat ed 

t he Bank' s secur i t y i nt er est  i n t he asset s of  Lynne' s of  Wausau,  

LLC.   L. A.  acknowl edged t hat  t he Bank was ent i t l ed t o obt ai n 

possessi on of  t he i nvent or y of  Lynne' s of  Wausau,  LLC.   She 

bel i eved,  however ,  t hat  At t or ney Cr aven had t aken car e of  

est abl i shi ng t he new busi ness pr oper l y,  al t hough she was unawar e 

as t o whet her  he had ever  f i l ed anyt hi ng wi t h t he St at e of  

Wi sconsi n i n t hat  r egar d.  
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¶8 Based on what  L. A.  had t ol d hi m and swor n t o i n her  

af f i davi t ,  At t or ney Osi cka sent  a l et t er  on November  12,  2004,  

t o t he Bank' s counsel ,  At t or ney Ti mot hy Kost ka.   The l et t er  

demanded a r et ur n of  al l  i nvent or y t hat  bel onged t o t he new 

busi ness and of  al l  per sonal  i t ems.   At t or ney Kost ka r ef used,  

asser t i ng t hat  t he Bank was ent i t l ed t o sei ze asset s of  t he new 

busi ness under  t he doct r i ne of  successor  l i abi l i t y .  

¶9 Appr oxi mat el y one week l at er ,  At t or ney Osi cka f i l ed a 

mot i on i n t he pendi ng r epl evi n act i on t o vacat e or  modi f y t he 

cour t ' s  r epl evi n or der .   The OLR al l eged t hat  t he mot i on 

cont ai ned a f al se f act ual  st at ement ,  whi ch was t hat  Lynne' s of  

Wausau,  LLC,  had f i l ed a Chapt er  7 bankr upt cy and t hat  L. A.  had 

est abl i shed a new busi ness ent i t y wi t h a new t ax i dent i f i cat i on 

number .   At t or ney Osi cka asked t hat  t hi s mot i on be hear d as soon 

as possi bl e because t he Bank' s sei zur e of  t he asset s and 

i nvent or y of  t he new busi ness had l ef t  L. A.  unabl e t o conduct  

her  new busi ness.  

¶10 Appar ent l y i n suppor t  of  t he c l ai m t hat  some i nvent or y 

had bel onged t o a new busi ness not  subj ect  t o t he Bank' s 

secur i t y i nt er est ,  At t or ney Osi cka pr ovi ded t o At t or ney Kost ka 

cer t ai n i nvent or y or der  f or ms,  envel opes,  and t uxedo r ent al  

f or ms t hat  cont ai ned t he name Lynne' s i nst ead of  Lynne' s of  

Wausau,  LLC.  

¶11 One day bef or e t he mot i on t o r eopen t he r epl evi n or der  

was t o be hear d,  At t or ney Osi cka wr ot e t o t he c i r cui t  cour t  and 

asked t hat  t he hear i ng not  go f or war d.   He ar gued t hat  L. A.  

shoul d be abl e t o l i t i gat e t he al l eged dest r uct i on of  her  new 
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busi ness due t o t he Bank' s al l egedl y i mpr oper  sei zur e of  i t s  

asset s i n a separ at e and di st i nct  l awsui t .   The ci r cui t  cour t  

acceded t o At t or ney Osi cka' s r equest  and r eschedul ed t he hear i ng 

on hi s mot i on f or  Mar ch 2,  2005,  near l y t hr ee mont hs l at er .  

¶12 On Januar y 20,  2005,  At t or ney Osi cka f i l ed a compl ai nt  

on behal f  of  L. A.  i n a new act i on. 2  The compl ai nt  named as 

def endant s bot h t he Bank and At t or ney Kost ka.   I t  al l eged t hat  

t he def endant s had i mpr oper l y sei zed and conver t ed L. A. ' s 

per sonal  pr oper t y,  cer t ai n asset s exempt ed f r om sei zur e due t o 

t he pr i or  bankr upt cy,  and cer t ai n i nvent or y i t ems bel ongi ng t o 

t he new busi ness.   The compl ai nt  sought  r epl evi n of  t he 

al l egedl y wr ongl y sei zed i t ems,  as wel l  as bot h compensat or y and 

puni t i ve damages.  

¶13 The ci r cui t  cour t  went  f or war d wi t h t he r eschedul ed 

hear i ng i n t he under l y i ng r epl evi n act i on on Mar ch 2,  2005,  wi t h 

Judge Thums pr esi di ng.   The cour t  t ol d At t or ney Osi cka t hat  i t  

needed L. A.  t o i dent i f y t he i t ems t hat  she bel i eved shoul d be 

r et ur ned t o her .   The cour t  or der ed t hat  an i nvent or y of  t he 

sei zed i t ems shoul d t ake pl ace on Mar ch 14,  2005.   L. A.  was t o 

pay a r epr esent at i ve t o conduct  t he i nvent or y.   The par t i es wer e 

t hen t o exchange i nvent or y l i s t s and ot her  mat er i al s.   L. A.  and 

At t or ney Osi cka,  however ,  never  went  f or war d wi t h t he i nvent or y 

because L. A.  di d not  have suf f i c i ent  f unds t o pay a 

r epr esent at i ve t o conduct  t he i nvent or y.  

                                                 
2 The new case,  whi ch wi l l  be denomi nat ed i n t hi s deci s i on 

as t he " conver si on act i on, "  was al so assi gned t o Judge Dor ot hy 
Bai n.  
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¶14 Because t he conver si on compl ai nt  had named At t or ney 

Kost ka as a def endant ,  t he Bank r et ai ned new counsel ,  At t or ney 

Gr egor y St acker ,  t o r epr esent  i t  i n t he conver si on act i on.   On 

Mar ch 3,  2005,  one day af t er  t he hear i ng i n t he r epl evi n case,  

t he Bank f i l ed a mot i on t o di smi ss t he conver si on act i on.   The 

mot i on t o di smi ss was set  f or  hear i ng on Mar ch 16,  2005.  

¶15 Nei t her  At t or ney Osi cka nor  L. A.  appear ed at  t he 

Mar ch 16,  2005,  hear i ng on t he mot i on t o di smi ss.   At t or ney 

Osi cka and hi s secr et ar y l at er  t est i f i ed t hat  At t or ney Osi cka 

had i nst r uct ed hi s secr et ar y on t he mor ni ng of  Mar ch 16,  2005,  

t o obt ai n a post ponement  of  t he hear i ng due t o a heal t h pr obl em 

t hat  At t or ney Osi cka was exper i enci ng,  but  t he secr et ar y f ai l ed 

t o cont act  t he cour t .   The r ef er ee di d not  make expl i c i t  

f i ndi ngs r egar di ng whet her  t hi s was i n f act  what  had occur r ed,  

but  he di d " f i nd as a f act  t hat  t he excuses [ gi ven by At t or ney 

Osi cka f or  mi ssi ng t he hear i ng]  ar e unaccept abl e. "  

¶16 The ci r cui t  cour t  went  f or war d wi t h t he hear i ng i n 

At t or ney Osi cka' s absence.   The cour t  or al l y gr ant ed t he mot i on 

t o di smi ss and concl uded t hat  t he compl ai nt  f i l ed by At t or ney 

Osi cka had been f r i vol ous,  al t hough i t  di d not  expl ai n t he 

r easons f or  t hi s f i ndi ng.   The cour t  deci ded t o awar d j udgment  

t o t he Bank f or  i t s at t or ney f ees and cost s agai nst  bot h L. A.  

and At t or ney Osi cka,  j oi nt l y and sever al l y.    

¶17 On Mar ch 17,  2005,  At t or ney Osi cka f i l ed a mot i on t o 

vacat e t he or der  di smi ssi ng t he conver si on act i on and t o 

consol i dat e t he conver si on act i on wi t h t he r epl evi n act i on.   He 

di d not ,  however ,  schedul e a hear i ng on t he mot i on.   On 
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Apr i l  22,  2005,  t he c i r cui t  cour t  i ssued a wr i t t en or der  t hat  

di smi ssed t he conver si on act i on.   The or der  f ound t he act i on was 

f r i vol ous and i mposed at t or ney f ees and cost s agai nst  L. A.  and 

At t or ney Osi cka.  

¶18 On May 17,  2005,  At t or ney Osi cka wr ot e t o t he c i r cui t  

cour t  and asked t o schedul e hi s mot i on t o vacat e t he j udgment  i n 

t he conver si on act i on f or  a dat e i n Jul y.   On May 17 he al so 

wr ot e t o At t or ney Kost ka about  r eschedul i ng t he r evi ew and 

i nvent or y of  t he mat er i al s sei zed by t he Bank,  al t hough Judge 

Thums had or der ed i n t he r epl evi n act i on t hat  t hi s shoul d be 

accompl i shed by t he end of  Mar ch.   At t or ney Kost ka r ef used t o 

pr oduce t he sei zed document s and mat er i al s.   At t or ney Osi cka 

t hen f i l ed a mot i on t o compel  i n t he r epl evi n act i on.  

¶19 On Jul y 20,  2005,  t he c i r cui t  cour t  hear d At t or ney 

Osi cka' s mot i on t o vacat e t he j udgment  i n t he conver si on act i on.   

The hear i ng f ocused on whet her  At t or ney Osi cka' s f ai l ur e t o 

appear  at  t he Mar ch 16,  2005,  hear i ng had const i t ut ed excusabl e 

negl ect .   The cour t  f ound t hat  i t  had not  been excusabl e negl ect  

and deni ed t he mot i on t o vacat e t he j udgment ,  al so st at i ng agai n 

t hat  i t  bel i eved t he compl ai nt  had been f r i vol ous.   Al t hough 

At t or ney Osi cka st at ed at  t he concl usi on of  t he hear i ng t hat  he 

had consul t ed ot her  at t or neys i n t he r el evant  ar eas of  t he l aw 

and f el t  t hat  he was on sol i d gr ound i n f i l i ng t he conver si on 

act i on,  t he cour t  r ej ect ed t hat  asser t i on.  

¶20 On Jul y 22,  2005,  t he c i r cui t  cour t  hear d t he mot i on 

t o compel  i n t he or i gi nal  r epl evi n act i on and deni ed t hat  

mot i on.   The cour t  st at ed t hat  i t  had been At t or ney Osi cka,  not  
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t he Bank,  who had f ai l ed t o compl y wi t h t he Mar ch 2,  2005,  or der  

r egar di ng t he pr oduct i on and i nvent or y of  t he sei zed document s.  

¶21 Wi t h r espect  t o t he L. A.  mat t er ,  t he OLR al l eged t hat  

At t or ney Osi cka had vi ol at ed SCR 20: 3. 1( a) ( 1) 3 ( Count  1)  by 

knowi ngl y advanci ng an unwar r ant ed cl ai m,  and SCR 20: 3. 1( a) ( 2) 4 

( Count  2)  by knowi ngl y advanci ng f r i vol ous f act ual  posi t i ons 

t hat  L. A.  had cr eat ed a new busi ness and t hat  t he Bank had 

i mpr oper l y sei zed i nvent or y bel ongi ng t o t hat  new busi ness.    

¶22 Al t hough t he r ef er ee acknowl edged t hat  At t or ney Osi cka 

had been awar e of  t he pendi ng r epl evi n act i on and had r ecogni zed 

t hat  he had not  been r equi r ed t o name At t or ney Kost ka as a par t y 

t o t he conver si on act i on i n or der  t o pr ove t hat  At t or ney Kost ka 

had act ed as an agent  f or  t he Bank dur i ng t he sei zur e of  i t ems 

f r om L. A. ' s pl ace of  busi ness,  and al t hough t he ci r cui t  cour t  

had st at ed on t wo occasi ons t hat  t he conver si on compl ai nt  had 

been f r i vol ous,  t he r ef er ee f ound t hat  t he OLR had f ai l ed t o 

meet  i t s bur den of  pr oof  on Count s 1 and 2.   The r ef er ee r el i ed 

pr i mar i l y on t he f act  t hat  At t or ney Osi cka' s c l i ent ,  L. A. ,  had 

                                                 
3 SCR 20: 3. 1( a) ( 1)  pr ovi des as f ol l ows:  

I n r epr esent i ng a c l i ent ,  a l awyer  shal l  not :   

( 1)  knowi ngl y advance a c l ai m or  def ense t hat  i s 
unwar r ant ed under  exi st i ng l aw,  except  t hat  t he l awyer  
may advance such cl ai m or  def ense i f  i t  can be 
suppor t ed by good f ai t h ar gument  f or  an ext ensi on,  
modi f i cat i on or  r ever sal  of  exi st i ng l aw;  .  .  .  .   

4 SCR 20: 3. 1( a) ( 2)  pr ovi des t hat  i n r epr esent i ng a c l i ent ,  a 
l awyer  shal l  not  " knowi ngl y advance a f act ual  posi t i on unl ess 
t her e i s a basi s f or  doi ng so t hat  i s not  f r i vol ous;  .  .  .  . "  
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st at ed i n her  af f i davi t  t hat  she had cr eat ed a new busi ness 

ent i t y wi t h separ at e i nvent or y pr i or  t o t he Bank' s sei zur e,  

t her eby pr ovi di ng a good- f ai t h basi s f or  At t or ney Osi cka' s 

compl ai nt .   The r ef er ee f ur t her  st at ed t hat  At t or ney Kost ka " may 

have had per sonal  knowl edge before t he execut i on t hat  [ L. A. ]  had 

separ at ed i t ems bet ween her  t wo ent i t i es .  .  .  and per sonal l y 

i nf or med [ At t or ney]  Kost ka [ of  t hi s f act ]  dur i ng t he execut i on 

i t sel f . "  ( Emphasi s i n or i gi nal . )   I n addi t i on,  t he r ef er ee 

poi nt ed t o t he f act  t hat  At t or ney Kost ka acknowl edged at  t he 

di sci pl i nar y hear i ng t hat  L. A. ' s new busi ness coul d have been 

est abl i shed as a sol e pr opr i et or shi p wi t hout  f i l i ng any 

document s wi t h t he st at e and t hat  he was not  f ami l i ar  wi t h 

Wi sconsi n case l aw r egar di ng successor  l i abi l i t y .   Fur t her ,  t he 

r ef er ee emphasi zed t hat  t he conver si on cl ai m f i l ed by At t or ney 

Osi cka had al l eged t hat  t he Bank' s sei zur e had i mpr oper l y 

i ncl uded L. A. ' s per sonal  i t ems,  i ncl udi ng medi cat i on,  

eyegl asses,  per sonal  bi l l s ,  and her  son' s school  r ecor ds.   The 

r ef er ee st at ed t hat  t he OLR had not  pr ovi ded suf f i c i ent  evi dence 

t o di spr ove t hi s al l egat i on,  i ndi cat i ng t hat  t her e was a val i d 

basi s t o t he conver si on cl ai m dr af t ed and f i l ed by At t or ney 

Osi cka.    

¶23 Count  3 of  t he OLR' s compl ai nt  r el at ed t o i t s 

i nvest i gat i on of  t he gr i evance concer ni ng t he L. A.  

r epr esent at i on.   On August  1,  2005,  t he OLR sent  a l et t er  t o 

At t or ney Osi cka advi s i ng hi m t hat  t he OLR was commenci ng a 

f or mal  i nvest i gat i on r egar di ng t he L. A.  mat t er  based on a 

gr i evance by At t or ney St acker .   I n addi t i on t o r emi ndi ng 
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At t or ney Osi cka of  hi s dut y t o cooper at e,  t he OLR' s l et t er  asked 

At t or ney Osi cka t o r espond t o 14 speci f i c  quest i ons and t o 

pr ovi de 11 speci f i c  document s.    

¶24 Af t er  r ecei v i ng sever al  ext ensi ons of  t i me,  At t or ney 

Osi cka submi t t ed hi s wr i t t en l et t er  r esponse on Oct ober  4,  2005.   

The f i r st  par agr aph of  t he l et t er  st at ed:  

Thank you f or  t he numer ous ext ensi ons you have 
gi ven me.   I  f eel  i t  woul d be unpr oduct i ve f or  me t o 
answer  al l  of  your  quest i ons as you have l ai d out  i n 
your  ear l i er  cor r espondence.   Ther ef or e,  I  wi l l  
r espond as f ol l ows,  not i ng t hat  I  have pr ovi ded you 
f i l e cont ent s f r om bot h cases.  

The l et t er  t hen di r ect ed t he OLR i nvest i gat or  t o r evi ew t he 

t r anscr i pt  of  t he Mar ch 2,  2005,  hear i ng bef or e Judge Thums.   

The l et t er  asser t ed t hat  L. A. ' s af f i davi t  had been t r ut hf ul  and 

t hat  t he gr i evance was act ual l y t he r esul t  of  At t or ney Kost ka' s 

per sonal  ani mus t owar d At t or ney Osi cka.   Accompanyi ng t he 

Oct ober  4,  2005,  l et t er  was a l ar ge packet  of  document s.   The 

mat er i al s wer e unor gani zed and di d not  r espond t o t he OLR' s 

speci f i c  r equest s.  

¶25 The OLR i nf or med At t or ney Osi cka t hat  hi s l et t er  was 

not  r esponsi ve t o i t s r equest s,  but  At t or ney Osi cka f ai l ed t o 

pr ovi de a f ur t her  r esponse t o t he gr i evance.   The OLR t hen f i l ed 

a mot i on seeki ng t he t empor ar y suspensi on of  At t or ney Osi cka' s  

l i cense t o pr act i ce l aw i n Wi sconsi n.   Af t er  t hi s cour t  i ssued 

an or der  t o show cause why hi s l i cense t o pr act i ce l aw i n t hi s 

st at e shoul d not  be suspended due t o hi s wi l l f ul  f ai l ur e t o 

cooper at e,  At t or ney Osi cka f i nal l y submi t t ed an addi t i onal  

r esponse t o t he gr i evance.   The OLR t hen r epor t ed hi s 
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cooper at i on,  and i t s mot i on f or  a t empor ar y suspensi on was 

vol unt ar i l y  di smi ssed.  

¶26 Based on t hese f act s,  t he r ef er ee concl uded t hat  

At t or ney Osi cka had vi ol at ed bot h SCR 22. 03( 2) , 5 whi ch r equi r es 

an at t or ney t o f ul l y  and f ai r l y di scl ose al l  f act s r el at i ng t o 

al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved wi t h a 

wr i t t en r equest  f or  a r esponse t o a gr i evance,  and SCR 22. 03( 6) , 6 

whi ch pr ohi bi t s an at t or ney f r om wi l l f ul l y  f ai l i ng t o pr ovi de 

r el evant  i nf or mat i on,  t o answer  quest i ons f ul l y or  t o f ur ni sh 

document s i n t he cour se of  a gr i evance i nvest i gat i on.   By 

v i ol at i ng t hese r ul es,  At t or ney Osi cka al so v i ol at ed SCR 

                                                 
5 SCR 22. 03( 2)  st at es:   I nvest i gat i on.  

Upon commenci ng an i nvest i gat i on,  t he di r ect or  
shal l  not i f y t he r espondent  of  t he mat t er  bei ng 
i nvest i gat ed unl ess i n t he opi ni on of  t he di r ect or  t he 
i nvest i gat i on of  t he mat t er  r equi r es ot her wi se.   The 
r espondent  shal l  f ul l y  and f ai r l y di scl ose al l  f act s 
and ci r cumst ances per t ai ni ng t o t he al l eged mi sconduct  
wi t hi n 20 days af t er  bei ng ser ved by or di nar y mai l  a 
r equest  f or  a wr i t t en r esponse.   The di r ect or  may 
al l ow addi t i onal  t i me t o r espond.   Fol l owi ng r ecei pt  
of  t he r esponse,  t he di r ect or  may conduct  f ur t her  
i nvest i gat i on and may compel  t he r espondent  t o answer  
quest i ons,  f ur ni sh document s,  and pr esent  any 
i nf or mat i on deemed r el evant  t o t he i nvest i gat i on.  

6 SCR 22. 03( 6)  st at es:  

I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  
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20: 8. 4( f ) , 7 whi ch st at es t hat  i t  i s  pr of essi onal  mi sconduct  t o 

v i ol at e,  among ot her  t hi ngs,  a supr eme cour t  r ul e r egul at i ng t he 

conduct  of  at t or neys.  

¶27 Count  4 of  t he compl ai nt  per t ai ned t o an ent i r el y 

di f f er ent  r epr esent at i on.   I n t hat  count  t he OLR al l eged t hat  

At t or ney Osi cka had f ai l ed t o r espond t o r easonabl e r equest s f or  

i nf or mat i on f r om hi s c l i ent ,  B. W. ,  i n v i ol at i on of  f or mer  SCR 

20: 1. 4( a) . 8 

¶28 B. W.  r et ai ned At t or ney Osi cka i n Febr uar y 2005 t o f i l e 

a mot i on seeki ng a change i n v i s i t at i on and pl acement  r egar di ng 

her  son.   She gave At t or ney Osi cka a r et ai ner  of  $1, 200.   The 

r et ai ner  agr eement  t hat  she si gned st at ed t hat  At t or ney Osi cka' s  

hour l y r at e was $150,  t hat  t he r et ai ner  amount  cover ed ei ght  

hour s of  wor k,  t hat  she was r esponsi bl e f or  payi ng f ur t her  f ees 

when t he r et ai ner  was exhaust ed,  and t hat  t he i ni t i al  r et ai ner  

was " nonr ef undabl e. "   The r ef er ee f ound t hat  al t hough B. W.  

s i gned t he r et ai ner  agr eement  i n At t or ney Osi cka' s of f i ce,  she 

was not  gi ven a copy of  t he agr eement  at  t hat  t i me.   A copy was 

l at er  sent  t o her ,  whi ch,  accor di ng t o B. W. ,  was t he f i r st  t i me 

                                                 
7 SCR 20: 8. 4( f )  pr ovi des t hat  i t  i s  pr of essi onal  mi sconduct  

f or  a l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme 
cour t  or der  or  supr eme cour t  dec i s i on r egul at i ng t he conduct  of  
l awyer s;  .  .  .  . "  

8 For mer  SCR 20: 1. 4( a)  ( ef f ect i ve t hr ough June 30,  2007)  
pr ovi ded:   " A l awyer  shal l  keep a c l i ent  r easonabl y i nf or med 
about  t he st at us of  a mat t er  and pr ompt l y compl y wi t h r easonabl e 
r equest s f or  i nf or mat i on. "  
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t hat  she became awar e of  t he " nonr ef undabl e"  nat ur e of  t he 

i ni t i al  r et ai ner .  

¶29 At t or ney Osi cka pr epar ed t he r equest ed mot i on and a 

suppor t i ng af f i davi t ,  whi ch B. W.  s i gned on Mar ch 18,  2005.   

At t or ney Osi cka al so ar r anged f or  t he appoi nt ment  of  a guar di an 

ad l i t em f or  B. W. ' s son.    

¶30 On June 20,  2005,  B. W.  t ol d At t or ney Osi cka t o put  on 

hol d over  t he summer  any f ur t her  pr oceedi ngs r egar di ng t he 

mot i on.   I n Sept ember  B. W.  l ef t  a t el ephone message f or  At t or ney 

Osi cka i ndi cat i ng t hat  she di d not  i nt end t o go f or war d wi t h t he 

mot i on and aski ng t hat  he t el ephone her  r egar di ng hi s f ees.   

When At t or ney Osi cka di d not  r espond,  B. W.  l ef t  anot her  

t el ephone message.   I n November  B. W.  sent  a l et t er  t o At t or ney 

Osi cka i n whi ch she r equest ed an i t emi zed bi l l i ng st at ement  and 

an account i ng of  her  r et ai ner .   B. W.  cont act ed At t or ney Osi cka' s 

of f i ce on f i ve addi t i onal  dat es i n November  and December  2005,  

but  she di d not  r ecei ve t he i nf or mat i on she was r equest i ng.   The 

r ef er ee f ound t hat  any r esponses by At t or ney Osi cka or  hi s 

of f i ce st af f  wer e ei t her  unt i mel y or  wer e i nadequat e.   On 

Januar y 11,  2006,  B. W.  sent  anot her  l et t er  t o At t or ney Osi cka 

r equest i ng a r ef und of  a por t i on of  her  r et ai ner .   When At t or ney  

Osi cka st i l l  f ai l ed t o r espond,  B. W.  f i l ed a gr i evance wi t h t he 

OLR.  

¶31 Af t er  t he gr i evance was f i l ed,  At t or ney Osi cka t ol d 

t he OLR t hat  he i nt ended t o r ef und $600 t o B. W.   When t he 

pr omi sed r ef und had not  been made a mont h l at er ,  t he OLR 

r equest ed a wr i t t en r esponse t o B. W. ' s gr i evance.   At t or ney 
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Osi cka t hen mai l ed a check f or  $600 t o B. W.   He di d not  pr ovi de 

any bi l l i ng st at ement  or  any i ndi cat i on as t o how he had 

det er mi ned t he amount  he was r ef undi ng t o B. W.  and t he amount  he 

was r et ai ni ng as a f ee.  

¶32 I n a subsequent  communi cat i on wi t h t he OLR,  At t or ney 

Osi cka st at ed t hat  al t hough he was ent i t l ed t o keep t he ent i r e 

r et ai ner  s i nce i t  was " nonr ef undabl e, "  hi s pr act i ce was t o 

r ef und a por t i on of  t he money " based on t he t i me i nvest ed. "   

At t or ney Osi cka di d not  pr oduce any document at i on showi ng t he 

amount  of  t i me he had spent  on B. W. ' s case,  except  f or  a 

Mar ch 4,  2005,  t i me sl i p showi ng t hr ee hour s of  wor k.   He never  

pr ovi ded B. W.  wi t h any bi l l i ng st at ement  t o show t he wor k t hat  

he had done and t he t i me he had spent  on her  mat t er .  

¶33 The r ef er ee concl uded t hat  by f ai l i ng t o r espond t o 

numer ous communi cat i ons f r om B. W.  i nqui r i ng about  At t or ney 

Osi cka' s f ees,  and by f ai l i ng t o pr ovi de a bi l l i ng st at ement  i n 

r esponse t o her  r equest s,  At t or ney Osi cka had vi ol at ed f or mer  

SCR 20: 1. 4( a) .  

¶34 The OLR r equest ed t hat  At t or ney Osi cka' s l i cense be 

suspended f or  a per i od of  60 days.  

¶35 The r ef er ee di scussed aggr avat i ng and mi t i gat i ng 

f act or s i n l i ne wi t h t he ABA St andar ds f or  I mposi ng Lawyer  

Di sci pl i ne.   On t he aggr avat i ng s i de,  t he r ef er ee not ed t hat  

At t or ney Osi cka had been publ i c l y r epr i manded f or  s i mi l ar  

conduct  i n 2002.   That  pr i or  di sci pl i nar y mat t er  had i ncl uded 

t hr ee vi ol at i ons of  f or mer  SCR 20: 1. 4( a)  f or  f ai l i ng t o keep a 

c l i ent  r easonabl y i nf or med about  t he st at us of  a mat t er .   The 
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r ef er ee f ound t hat  t her e was a pat t er n of  a l ack of  

communi cat i on wi t h c l i ent s,  whi ch was a concer n.   The r ef er ee 

al so st at ed t hat  At t or ney Osi cka had exhi bi t ed a negat i ve,  

unr emor sef ul  at t i t ude i n hi s Oct ober  4,  2005,  l et t er  t o t he OLR,  

i n whi ch he st at ed t hat  i t  woul d be " unpr oduct i ve"  t o answer  t he 

OLR' s quest i ons.   The r ef er ee f ur t her  not ed t hat  t hi s cour t  has 

expr essed a pol i cy of  pr ogr essi ve di sci pl i ne.   See,  e. g. ,  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Ray,  2004 WI  45,  ¶22,  270 

Wi s.  2d 651,  678 N. W. 2d 246.  

¶36 On t he mi t i gat i ng s i de,  t he onl y f act or  t he r ef er ee 

not ed was t hat  t her e was no evi dence of  a di shonest  or  sel f i sh 

mot i ve i n t he mi sconduct .  

¶37 I n t he end,  t he r ef er ee made an i ni t i al  r ecommendat i on 

t hat  t he cour t  shoul d suspend At t or ney Osi cka' s l i cense t o 

pr act i ce l aw i n Wi sconsi n f or  30 days.   He al so r ecommended,  

wi t hout  expl anat i on,  t hat  t he cour t  or der  At t or ney Osi cka t o pay 

an unspeci f i ed amount  of  r est i t ut i on t o B. W.   Fi nal l y,  t he 

r ef er ee r ecommended t hat  At t or ney Osi cka pay t he f ul l  cost s of  

t he di sci pl i nar y pr oceedi ng.  

¶38 The OLR f i l ed a mot i on f or  r econsi der at i on and 

cl ar i f i cat i on r egar di ng t he r ef er ee' s r ecommendat i ons.   I t  

i nf or med t he r ef er ee t hat ,  except  i n t he cont ext  of  r eci pr ocal  

di sci pl i ne,  t hi s cour t  does not  i mpose 30- day di sci pl i nar y 

suspensi ons.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Gr ady,  

188 Wi s.  2d 98,  108- 09,  523 N. W. 2d 564 ( 1994) ;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Schni t z l er ,  140 Wi s.  2d 574,  

578,  412 N. W. 2d 124 ( 1987) .   I t  ar gued t hat  s i nce t he r ef er ee 
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appar ent l y bel i eved t hat  a shor t  suspensi on was appr opr i at e,  t he 

r ecommendat i on shoul d be f or  a 60- day suspensi on.   The mot i on 

f or  r econsi der at i on/ c l ar i f i cat i on al so ar gued t hat  t he r ef er ee 

shoul d ei t her  r emove t he r ecommendat i on f or  r est i t ut i on t o B. W.  

or  pr ovi de a speci f i c  amount  of  r est i t ut i on.  

¶39 The r ef er ee subsequent l y i ssued an amended 

r ecommendat i on i n whi ch he now r ecommended a 60- day suspensi on 

as di sci pl i ne f or  At t or ney Osi cka' s mi sconduct .   I n addi t i on,  

s i nce t he r ef er ee f ound t hat  t he onl y evi dence submi t t ed t o t he 

OLR showed a t ot al  of  t hr ee hour s of  wor k on t he B. W.  mat t er ,  

whi ch woul d equal  a t ot al  of  $450 at  t he $150 hour l y r at e 

speci f i ed i n t he r et ai ner  agr eement ,  t he r ef er ee r ecommended 

t hat  t he cour t  r equi r e At t or ney Osi cka t o pay $150 i n 

r est i t ut i on t o B. W.  

¶40 Bef or e t ur ni ng t o t he chal l enges t hat  At t or ney Osi cka 

makes t o t he r ef er ee' s r epor t  and r ecommendat i on i n hi s appeal ,  

we not e t he st andar d of  r evi ew t hat  we appl y i n at t or ney 

di sci pl i nar y pr oceedi ngs.   We af f i r m a r ef er ee' s f i ndi ngs of  

f act  unl ess t hey ar e f ound t o be cl ear l y er r oneous.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 

Wi s.  2d 71,  740 N. W. 2d 125.   We r evi ew t he r ef er ee' s concl usi ons 

of  l aw,  however ,  on a de novo basi s.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  

636 N. W. 2d 718.   Fi nal l y,  we det er mi ne t he appr opr i at e l evel  of  

di sci pl i ne gi ven t he par t i cul ar  f act s of  each case,  i ndependent  

of  t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om i t .   See I n 
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r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶41 Onl y At t or ney Osi cka appeal ed f r om t he r ef er ee' s 

r epor t  and r ecommendat i on.   The OLR di d not  appeal .   At t or ney 

Osi cka' s appel l at e br i ef  does not  al l ege t hat  t he r ef er ee' s 

f act ual  f i ndi ngs ar e c l ear l y er r oneous.   We do not  di scer n t hat  

any of  t he f act ual  f i ndi ngs ar e c l ear l y er r oneous,  and we adopt  

t hem.  

¶42 Al t hough nei t her  par t y has appeal ed f r om t he r ef er ee' s 

concl usi ons t hat  t he OLR di d not  pr ove by c l ear ,  sat i sf act or y,  

and convi nci ng evi dence t hat  At t or ney Osi cka had knowi ngl y 

advanced a c l ai m t hat  was unwar r ant ed under  exi st i ng l aw,  or  

t hat  he had knowi ngl y advanced a f r i vol ous f act ual  posi t i on,  we 

comment  on t he r ef er ee' s det er mi nat i on t hat  t her e wer e no 

vi ol at i ons of  f or mer  SCRs 20: 3. 1( a) ( 1)  and ( 2)  wi t h r espect  t o 

At t or ney Osi cka' s r epr esent at i on of  L. A.   I t  shoul d be not ed i n 

t hi s r egar d t hat  t her e i s a di f f er ence bet ween a f i ndi ng i n a 

c i v i l  act i on t hat  an at t or ney has advanced a f r i vol ous cl ai m or  

def ense i n v i ol at i on of  t he r ul es of  c i v i l  pr ocedur e,  such as 

f or mer  Wi s.  St at .  § 814. 025,  and a f i ndi ng t hat  an at t or ney 

shoul d be subj ect  t o pr of essi onal  di sci pl i ne f or  knowi ngl y 

advanci ng a f r i vol ous cl ai m or  def ense i n v i ol at i on of  SCR 

20: 3. 1( a) ( 1)  or  knowi ngl y advanci ng a f r i vol ous f act ual  posi t i on 

i n v i ol at i on of  SCR 20: 3. 1( a) ( 2) .   A v i ol at i on of  t he r ul es of  

c i v i l  pr ocedur e i s t o be det er mi ned usi ng an obj ect i ve st andar d,  

whi l e a v i ol at i on of  t he Rul es of  Pr of essi onal  Conduct  f or  

At t or neys i s t o be det er mi ned under  a subj ect i ve st andar d.   I n 
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r e Di sci pl i nar y Pr oceedi ngs Agai nst  Lauer ,  108 Wi s.  2d 746,  757-

58,  324 N. W. 2d 432 ( 1982) ;  see al so Wi dul e,  261 Wi s.  2d 45,  

¶¶29- 31.   Thus,  t he f i ndi ng of  f r i vol ousness by t he c i r cui t  

cour t  i n t he conver si on and r epl evi n act i ons does not ,  by 

i t sel f ,  est abl i sh v i ol at i ons of  t he di sci pl i nar y r ul es by 

At t or ney Osi cka.  

¶43 The t est s t hat  we appl y i n t hi s di sci pl i nar y mat t er  

ar e whet her  t her e was cl ear ,  sat i sf act or y,  and convi nci ng 

evi dence t hat  At t or ney Osi cka knowi ngl y advanced a c l ai m or  

def ense t hat  was unwar r ant ed under  exi st i ng l aw or  coul d not  be 

suppor t ed by a good- f ai t h ar gument  f or  an ext ensi on,  

modi f i cat i on or  r ever sal  of  exi s t i ng l aw ( SCR 20: 3. 1( a) ( 1) ) ,  and 

whet her  t her e was cl ear ,  sat i sf act or y,  and convi nci ng evi dence 

t hat  At t or ney Osi cka knowi ngl y advanced a f act ual  posi t i on 

wi t hout  a basi s f or  doi ng so t hat  was not  f r i vol ous ( SCR 

20: 3. 1( a) ( 2) ) .   See Wi dul e,  261 Wi s.  2d 45,  ¶31.   I n ot her  

wor ds,  t he OLR was obl i gat ed t o show t hat  At t or ney Osi cka,  i n 

f act ,  knew t he cl ai m or  f act ual  posi t i on he was advanci ng was 

unwar r ant ed.   Lauer ,  108 Wi s.  2d at  758.    

¶44 The r ef er ee concl uded t hat  t he OLR had not  met  t hese 

st andar ds.   Thi s i s suppor t ed by t he r ef er ee' s f i ndi ng t hat  t he 

OLR,  t hr ough t he t est i mony of  t he at t or neys f or  t he Bank,  never  

di spr oved t hat  t he Bank had i mpr oper l y sei zed L. A. ' s per sonal  

pr oper t y and r ecor ds t hat  wer e not  subj ect  t o i t s secur i t y 

i nt er est .   Si mi l ar l y,  t he r ef er ee made no f i ndi ng t hat  At t or ney 

Osi cka knew t hat  L. A.  had not  st ar t ed a new,  l egal l y separ at e 

busi ness,  but  nonet hel ess went  f or war d wi t h hi s c l ai m t hat  t he 
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Bank had i mpr oper l y sei zed asset s bel ongi ng t o t he new busi ness.   

To t he cont r ar y,  t he r ef er ee poi nt ed out  t hat  L. A.  had st at ed i n 

her  af f i davi t  t hat  she had cr eat ed a new busi ness ent i t y wi t h 

separ at e i nvent or y.   Mor eover ,  t he r ef er ee f ound t hat  At t or ney 

Kost ka may have had per sonal  knowl edge bef or e t he execut i on of  

t he r epl evi n or der  t hat  L. A.  had separ at ed i nvent or y i t ems 

bet ween her  t wo busi ness ent i t i es,  but  nonet hel ess par t i c i pat ed 

as an agent  of  t he Bank i n t he execut i on of  a r epl evi n or der  

t hat  r esul t ed i n a sei zur e of  asset s wi t hout  consi der at i on of  

whi ch ent i t y owned t he asset s.   We agr ee wi t h t he r ef er ee t hat  

t he evi dence pr esent ed i n t hi s pr oceedi ng si mpl y di d not  meet  

t he r at her  hi gh bur den of  showi ng t hat  At t or ney Osi cka 

subj ect i vel y knew he di d not  have a good- f ai t h basi s f or  

advanci ng hi s f act ual  asser t i ons or  c l ai ms,  but  nonet hel ess went  

f or war d wi t h t hose f act ual  asser t i ons and cl ai ms.  

¶45 Wi t h r espect  t o Count  3 of  t he OLR' s compl ai nt ,  

At t or ney Osi cka acknowl edges t hat  t he r ef er ee was j ust i f i ed i n 

det er mi ni ng t hat  he had vi ol at ed SCR 22. 03( 2)  by f ai l i ng t o 

f ul l y  and f ai r l y  di scl ose al l  f act s and ci r cumst ances per t ai ni ng 

t o hi s al l eged mi sconduct  wi t hi n 20 days af t er  bei ng ser ved by 

or di nar y mai l  wi t h a r equest  f or  a wr i t t en r esponse t o a 

gr i evance.   Ther e i s no di sput e wi t h r espect  t o t hat  par t  of  

Count  3.  

¶46 At t or ney Osi cka does ar gue on appeal ,  however ,  t hat  

al t hough hi s r esponses t o t he OLR' s r equest s f or  i nf or mat i on and 

document s i n i t s i nvest i gat i on of  t he L. A.  mat t er  wer e not  

t i mel y,  he shoul d not  be f ound t o have vi ol at ed SCR 22. 03( 6)  
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because he ul t i mat el y di d answer  al l  quest i ons and di d pr ovi de 

al l  of  t he r equest ed document s t hat  wer e st i l l  i n exi st ence.   He 

essent i al l y  asser t s t hat ,  even t hough t hi s cour t  was f or ced t o 

i ssue an or der  t o show cause why hi s l i cense shoul d not  be 

t empor ar i l y  suspended due t o a wi l l f ul  l ack of  cooper at i on wi t h 

t he OLR' s i nvest i gat i on,  t her e can be no vi ol at i on of  SCR 

22. 03( 6)  i f  t he at t or ney pr ovi des t he r equest ed i nf or mat i on and 

document s bef or e t he act ual  or der  of  t empor ar y suspensi on i s 

i ssued.    

¶47 Thi s i s anot her  ver si on of  t he ar gument  we r ej ect ed i n 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Li st er ,  2007 WI  55,  ¶¶74-

76,  300 Wi s.  2d 326,  731 N. W. 2d 254.   At t or ney Osi cka' s 

cont ent i on woul d al l ow at t or neys t o st onewal l  and del ay t he 

OLR' s i nvest i gat i on wi t hout  f ear  of  di sci pl i ne so l ong as t hey 

compl i ed wi t h t he OLR' s i nf or mat i on r equest s t he day bef or e 

t hei r  l i cense woul d be t empor ar i l y  suspended.   The r ul e,  

however ,  does not  r equi r e compl i ance onl y af t er  t hi s cour t  

i ssues an or der  t o show cause.   I t  demands cooper at i on wi t h t he 

OLR t hr oughout  an i nvest i gat i on.   Consequent l y,  we agr ee wi t h 

t he r ef er ee' s concl usi on t hat  At t or ney Osi cka vi ol at ed bot h SCR 

22. 03( 2)  and SCR 22. 03( 6) ,  as al l eged i n Count  3 of  t he 

compl ai nt .  

¶48 At t or ney Osi cka' s second ar gument  on appeal  i s  t hat  he 

di d not  v i ol at e f or mer  SCR 20: 1. 4( a)  i n hi s r epr esent at i on of  

B. W.   He cont ends t hat  f or mer  SCR 20: 1. 4( a)  r equi r ed an at t or ney 

t o keep a c l i ent  i nf or med onl y about  t he st at us of  t he c l i ent ' s 

l egal  mat t er .   Accor di ng t o At t or ney Osi cka,  because B. W.  was 
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seeki ng i nf or mat i on about  onl y f ee- r el at ed mat t er s,  f or mer  SCR 

20: 1. 4( a)  di d not  appl y.   He asser t s t hat  f ee- r el at ed i nqui r i es 

shoul d be t r eat ed di f f er ent l y because cl i ent s have t he r i ght  t o 

seek ar bi t r at i on of  f ee di sput es t hr ough t he St at e Bar  of  

Wi sconsi n.  

¶49 At t or ney Osi cka' s ar gument  i gnor es hal f  of  t he 

r el evant  r ul e.   I t  i s  t r ue t hat  f or mer  SCR 20: 1. 4( a)  di d r equi r e 

at t or neys " t o keep a c l i ent  r easonabl y i nf or med about  t he st at us 

of  a mat t er . "   Even i f  one woul d i nt er pr et  t hat  c l ause nar r owl y 

t o l i mi t  a " mat t er "  t o onl y t he mer i t s and pr ogr ess of  a l egal  

r epr esent at i on,  whi ch we do not  deci de,  B. W. ' s r equest s f or  

i nf or mat i on t o est abl i sh t he amount  of  At t or ney Osi cka' s f ees 

and f or  an account i ng f or  her  pr epayment  of  f ees wer e cl ear l y 

cover ed by t he second cl ause of  f or mer  SCR 20: 1. 4( a) ,  whi ch 

r equi r ed at t or neys t o " pr ompt l y compl y wi t h r easonabl e r equest s  

f or  i nf or mat i on. "   That  c l ause has no modi f i er  ar guabl y l i mi t i ng 

i t  t o r equest s concer ni ng " t he st at us of  a mat t er . "   At t or ney 

Osi cka had an obl i gat i on t o r espond t o B. W. ' s f ee- r el at ed 

i nqui r i es,  even i f  he bel i eved t hat  he had ear ned al l  of  t he 

advance f ees she had pai d t o hi m.   Hi s f ai l ur e t o r espond was a 

v i ol at i on of  t he r ul e.  

¶50 At t or ney Osi cka' s appel l at e br i ef  makes t wo sanct i on-

r el at ed ar gument s.   Fi r st ,  on t he assumpt i on t hat  he di d not  

v i ol at e SCR 22. 03( 6)  by f ai l i ng t o pr ovi de i nf or mat i on and 

document s t o t he OLR i n i t s  i nvest i gat i on of  t he L. A.  mat t er ,  he 

cont ends t hat  hi s l i cense t o pr act i ce l aw i n Wi sconsi n shoul d 

not  be suspended f or  60 days mer el y because he di d not  r espond 
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t o t he gr i evance wi t hi n 20 days,  as r equi r ed by SCR 22. 03( 2) .   

He cl ai ms t hat  i t  woul d be unj ust  t o i mpose now t he sanct i on of  

suspensi on t hat  woul d have been i mposed on hi m i f  he had not  

cooper at ed bef or e t he deadl i ne i n t hi s cour t ' s  or der  t o show 

cause.  

¶51 At t or ney Osi cka' s assumpt i on i s er r oneous because we 

have det er mi ned t hat  he di d v i ol at e SCR 22. 03( 6) .   Mor eover ,  

t hi s ar gument  i s yet  anot her  at t empt  t o asser t  t hat  t her e i s no 

subst ant i al  v i ol at i on of  t he cooper at i on r ul es i n SCR 22. 03 

unt i l  t hi s cour t  i s  f or ced t o t empor ar i l y  suspend an at t or ney' s  

l i cense due t o a wi l l f ul  f ai l ur e t o cooper at e.   The r ul e,  

however ,  i mposes a dut y t o pr ovi de i nf or mat i on wi t hi n 20 days 

( SCR 22. 03( 2) )  or  when r equest ed t o do so by t he OLR ( SCR 

22. 03( 6) ) .   Ther e i s no pr ohi bi t i on f r om i mposi ng a suspensi on 

f or  v i ol at i ons of  t hese r ul es i f  t he f act s of  t he case war r ant  a 

suspensi on.  

¶52 At t or ney Osi cka' s second sanct i on- r el at ed ar gument  i s 

s i mpl y t hat  pr i or  case l aw and t he ABA St andar ds f or  I mposi ng 

Lawyer  Di sci pl i ne suppor t  i mposi ng a publ i c r epr i mand.   The onl y 

case t hat  At t or ney Osi cka ci t es,  however ,  i s  I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Nussber ger ,  2006 WI  111,  296 Wi s.  2d 47,  719 

N. W. 2d 501,  i n whi ch we i mposed a 60- day suspensi on on an 

at t or ney who advi sed hi s c l i ent  t hat  she coul d obt ai n addi t i onal  

f unds f r om an est at e i f  he mi sr epr esent ed t he amount  of  hi s 

f ees.   At t or ney Osi cka mer el y  ar gues t hat  hi s pr of essi onal  

mi sconduct  i s not  as egr egi ous as At t or ney Nussber ger ' s  

mi sconduct ,  whi ch coul d have r esul t ed i n cr i mi nal  char ges,  and 
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t her ef or e shoul d r esul t  i n a l ess sever e sanct i on.   We do not  

f i nd t he Nussber ger  deci s i on t o be par t i cul ar l y hel pf ul  i n t hi s 

s i t uat i on,  however ,  because t he ci r cumst ances and nat ur e of  t he 

mi sconduct  i n t hat  case ar e ver y di f f er ent  f r om At t or ney 

Osi cka' s mi sconduct .  

¶53 On t he ot her  hand,  t he OLR cont ends t hat  a 60- day 

suspensi on of  At t or ney Osi cka' s l i cense t o pr act i ce l aw i n t hi s 

st at e i s suppor t ed by t hi s cour t ' s  pol i cy  of  pr ogr essi ve 

di sci pl i ne and cer t ai n aggr avat i ng f act or s.   For  i nst ance,  t he 

OLR cont ends t hat  i n At t or ney Osi cka' s pr i or  di sci pl i nar y 

pr oceedi ng he was f ound i n mul t i pl e i nst ances t o have f ai l ed t o 

keep hi s c l i ent  r easonabl y i nf or med,  i n v i ol at i on of  f or mer  SCR 

20: 1. 4( a) ,  j ust  as he di d her e wi t h r espect  t o B. W.   Mor eover ,  

hi s f ai l ur e t o cooper at e wi t h t he OLR' s i nvest i gat i on caused 

addi t i onal  wor k f or  t he OLR st af f .   Fur t her ,  t he OLR poi nt s t o 

t he f r ust r at i on and anger  t hat  B. W.  expr essed because of  

At t or ney Osi cka' s f ai l ur e t o r espond t o her  i nqui r i es.  

¶54 The OLR ci t es t wo di sci pl i nar y mat t er s as suppor t  f or  

a 60- day suspensi on:   Publ i c Repr i mand of  Ross R.  Ki nney,  2005-

09,  and Publ i c Repr i mand of  Donal d Hahnf el d,  2003- 07.   Al t hough 

bot h of  t hese mat t er s wer e consensual  publ i c r epr i mands,  t he OLR 

cont ends t hat  At t or ney Osi cka shoul d r ecei ve a 60- day suspensi on 

because of  hi s pr i or  publ i c r epr i mand i n 2002.   

¶55 We do not  bel i eve t hat  ei t her  one of  t hese t wo 

consensual  publ i c r epr i mands suppor t s i mposi ng a suspensi on on 

At t or ney Osi cka.   Bot h cases ci t ed by t he OLR i nvol ved 

si t uat i ons i n whi ch an at t or ney was f ound t o have pur sued cl ai ms 
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or  pr opounded f act ual  posi t i ons t hat  wer e wi t hout  basi s or  t hat  

wer e pur sued mer el y t o har ass or  mal i c i ousl y i nj ur e anot her .   We 

have det er mi ned,  however ,  based on t he r ef er ee' s f i ndi ngs,  t hat  

At t or ney Osi cka cannot  be f ound t o have vi ol at ed SCRs 

20: 3. 1( a) ( 1)  or  20: 3. 1( a) ( 2) .   Thus,  t hose cases ar e not  hel pf ul  

i n det er mi ni ng t he appr opr i at e sanct i on f or  At t or ney Osi cka' s 

pr of essi onal  mi sconduct .  

¶56 Al t hough i t  i s  t hi s cour t ' s  gener al  pol i cy t o i mpose 

pr ogr essi ve di sc i pl i ne,  we concl ude t hat  a publ i c r epr i mand i s  

t he appr opr i at e di sci pl i ne i n t hi s case.   The onl y v i ol at i ons 

f ound by t he r ef er ee wer e a t empor ar y f ai l ur e t o cooper at e wi t h 

t he OLR and a f ai l ur e t o r espond t o a c l i ent ' s r equest s f or  

i nf or mat i on about  an advance f ee.   Whi l e t hese vi ol at i ons ar e 

not  i nsi gni f i cant ,  we do not  bel i eve t hat  t hey j ust i f y a 

suspensi on of  At t or ney Osi cka' s l i cense t o pr act i ce l aw i n t hi s 

st at e.  

¶57 Two r ecent  consensual  publ i c r epr i mands pr ovi de 

suppor t  f or  i mposi ng a publ i c r epr i mand i n t hi s case.   I n Publ i c  

Repr i mand of  Mi chael  W.  St ei nhaf el ,  2008- 04,  At t or ney 

St ei nhaf el ,  among ot her  t hi ngs,  af f i r mat i vel y mi sr epr esent ed t he 

st at us of  an act i on t o t he c l i ent  on sever al  occasi ons,  f ai l ed 

t o r espond t o t he c l i ent ' s r epeat ed at t empt s t o communi cat e,  

f ai l ed t o pr ovi de a f i l e t o a c l i ent ,  f ai l ed t o r et ur n any 

por t i on of  a c l i ent ' s advance f ee payment ,  and f ai l ed t o 

cooper at e wi t h t he OLR' s gr i evance i nvest i gat i on.   I n Publ i c  

Repr i mand of  James Mol denhauer ,  2008- 01,  At t or ney Mol denhauer  

had pr evi ousl y r ecei ved a publ i c r epr i mand and was f ound t o have 
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f ai l ed t o c l ose an est at e di l i gent l y,  t o have f ai l ed t o obey a 

cour t  or der ,  and t o have f ai l ed t o communi cat e wi t h hi s c l i ent .   

The t wo vi ol at i ons act ual l y commi t t ed by At t or ney Osi cka appear  

t o be no mor e sever e t han t he mi sconduct  by At t or neys St ei nhaf el  

and Mol denhauer  t hat  suppor t ed publ i c r epr i mands.  

¶58 I n addi t i on t o t he i mposi t i on of  a publ i c r epr i mand,  

we det er mi ne t hat  At t or ney Osi cka shoul d be r equi r ed t o pay $150 

i n r est i t ut i on t o B. W.   The r ef er ee bel i eved t hat  t hi s was 

appr opr i at e gi ven t he f act  t hat  t he evi dence showed t hat  

At t or ney Osi cka had spent  at  most  onl y $450 wor t h of  t i me on 

B. W. ' s r epr esent at i on.   At t or ney Osi cka has not  chal l enged t hat  

par t  of  t he r ef er ee' s r ecommendat i on,  and we adopt  i t .  

¶59 Fi nal l y,  we concl ude t hat  At t or ney Osi cka shoul d be 

r esponsi bl e f or  payi ng t he f ul l  cost s of  t hi s di sci pl i nar y 

pr oceedi ng,  l ess any amount s r el at ed t o t he OLR' s mot i on f or  

r econsi der at i on/ c l ar i f i cat i on of  t he r ef er ee' s or i gi nal  

r ecommendat i on.   The OLR' s mot i on and t he r ef er ee' s amended 

r ecommendat i on wer e necessi t at ed by t he r ef er ee' s er r or  of  l aw 

i n r ecommendi ng a sanct i on t hat  i s not  avai l abl e under  our  case 

l aw.   Because of  t hi s er r or ,  t he r ef er ee has i ndi cat ed t hat  he 

di d not  i ncl ude any char ges f or  t he pr epar at i on of  t he amended 

r ecommendat i on,  and t he OLR has i ndi cat ed t hat  i t  i s  not  seeki ng 

r ei mbur sement  f or  t he $377. 50 t hat  i t  expended i n counsel  t i me 

and di sbur sement s f or  i t s  mot i on f or  

r econsi der at i on/ c l ar i f i cat i on.   Accor di ng t o t he OLR' s i ni t i al  

st at ement  of  cost s,  t he t ot al  cost s of  t hi s pr oceedi ng pr i or  t o 

At t or ney Osi cka' s appeal  wer e $10, 493. 67.   Subt r act i ng t he 
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$377. 50 f r om t hat  amount  woul d show pr e- appeal  cost s i n t he 

amount  of  $10, 116. 17.   The OLR' s suppl ement al  st at ement  of  cost s 

i ndi cat es t hat  t he OLR i ncur r ed an addi t i onal  $2, 384. 47 i n cost s 

r el at ed t o At t or ney Osi cka' s appeal ,  as of  Januar y 21,  2009.   We 

not e t hat  At t or ney Osi cka has not  obj ect ed t o t he OLR' s 

st at ement s of  cost s.  

¶60 I T I S ORDERED t hat  Ti m Osi cka i s publ i c l y r epr i manded 

f or  hi s pr of essi onal  mi sconduct .  

¶61 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Ti m Osi cka pay t o t he Of f i ce of  Lawyer  Regul at i on 

t he cost s of  t hi s pr oceedi ng,  l ess t he $377. 50 i ncur r ed i n 

connect i on wi t h t he mot i on f or  r econsi der at i on/ c l ar i f i cat i on 

f i l ed by t he Of f i ce of  Lawyer  Regul at i on.   I f  t he cost s ar e not  

pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s 

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  Ti m Osi cka t o pr act i ce l aw i n Wi sconsi n shal l  be 

suspended unt i l  f ur t her  or der  of  t he cour t .  

¶62 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Ti m Osi cka shal l  pay r est i t ut i on t o c l i ent  B. W.  

i n t he amount  of  $150.   I f  r est i t ut i on t o B. W.  i s not  pai d 

wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s cour t  of  

hi s i nabi l i t y  t o pay t he r est i t ut i on amount  wi t hi n t hat  t i me,  

t he l i cense of  Ti m Osi cka t o pr act i ce l aw i n Wi sconsi n shal l  be 

suspended unt i l  f ur t her  or der  of  t hi s cour t .  

¶63 I T I S FURTHER ORDERED t hat  r est i t ut i on t o c l i ent  B. W.  

i s t o be compl et ed pr i or  t o payi ng cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  
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¶64 ANN WALSH BRADLEY,  J. ,  di d not  par t i c i pat e.  
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